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U.S.C.780-11) and the implementing
regulations issued thereunder.

(c) Underwriting and market making in
ownership interests of a covered fund.
The prohibition contained in §44.10(a)
of this subpart does not apply to a
banking entity’s underwriting activi-
ties or market making-related activi-
ties involving a covered fund so long
as:
(1) Those activities are conducted in
accordance with the requirements of
§44.4(a) or §44.4(b) of subpart B, respec-
tively;

(2) With respect to any banking enti-
ty (or any affiliate thereof) that: Acts
as a sponsor, investment adviser or
commodity trading advisor to a par-
ticular covered fund or otherwise ac-
quires and retains an ownership inter-
est in such covered fund in reliance on
paragraph (a) of this section; acquires
and retains an ownership interest in
such covered fund and is either a
securitizer, as that term is used in sec-
tion 15G(a)(3) of the Exchange Act (15
U.S.C. 780-11(a)(3)), or is acquiring and
retaining an ownership interest in such
covered fund in compliance with sec-
tion 156G of that Act (156 U.S.C.780-11)
and the implementing regulations
issued thereunder each as permitted by
paragraph (b) of this section; or, di-
rectly or indirectly, guarantees, as-
sumes, or otherwise insures the obliga-
tions or performance of the covered
fund or of any covered fund in which
such fund invests, then in each such
case any ownership interests acquired
or retained by the banking entity and
its affiliates in connection with under-
writing and market making related ac-
tivities for that particular covered
fund are included in the calculation of
ownership interests permitted to be
held by the banking entity and its af-
filiates under the limitations of
§44.12(a)(2)(ii) and §44.12(d) of this sub-
part; and

(3) With respect to any banking enti-
ty, the aggregate value of all owner-
ship interests of the banking entity
and its affiliates in all covered funds
acquired and retained under §44.11 of
this subpart, including all covered
funds in which the banking entity
holds an ownership interest in connec-
tion with underwriting and market
making related activities permitted
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under this paragraph (c), are included
in the calculation of all ownership in-
terests under §44.12(a)(2)(iii) and
§44.12(d) of this subpart.

§44.12 Permitted investment in a cov-
ered fund.

(a) Authority and limitations on per-
mitted investments in covered funds. (1)
Notwithstanding the prohibition con-
tained in §44.10(a) of this subpart, a
banking entity may acquire and retain
an ownership interest in a covered fund
that the banking entity or an affiliate
thereof organizes and offers pursuant
to §44.11, for the purposes of:

(i) Establishment. HEstablishing the
fund and providing the fund with suffi-
cient initial equity for investment to
permit the fund to attract unaffiliated
investors, subject to the limits con-
tained in paragraphs (a)(2)(i) and (iii)
of this section; or

(i1) De minimis investment. Making and
retaining an investment in the covered
fund subject to the limits contained in
paragraphs (a)(2)(ii) and (iii) of this
section.

(2) Investment limits—(i) Seeding pe-
riod. With respect to an investment in
any covered fund made or held pursu-
ant to paragraph (a)(1)(i) of this sec-
tion, the banking entity and its affili-
ates:

(A) Must actively seek unaffiliated
investors to reduce, through redemp-
tion, sale, dilution, or other methods,
the aggregate amount of all ownership
interests of the banking entity in the
covered fund to the amount permitted
in paragraph (a)(2)(i)(B) of this section;
and

(B) Must, no later than 1 year after
the date of establishment of the fund
(or such longer period as may be pro-
vided by the Board pursuant to para-
graph (e) of this section), conform its
ownership interest in the covered fund
to the limits in paragraph (a)(2)(ii) of
this section;

(ii) Per-fund limits. (A) Except as pro-
vided in paragraph (a)(2)(ii)(B) of this
section, an investment by a banking
entity and its affiliates in any covered
fund made or held pursuant to para-
graph (a)(1)(ii) of this section may not
exceed 3 percent of the total number or
value of the outstanding ownership in-
terests of the fund.
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(B) An investment by a banking enti-
ty and its affiliates in a covered fund
that is an issuing entity of asset-
backed securities may not exceed 3 per-
cent of the total fair market value of
the ownership interests of the fund
measured in accordance with para-
graph (b)(3) of this section, unless a
greater percentage is retained by the
banking entity and its affiliates in
compliance with the requirements of
section 156G of the Exchange Act (15
U.S.C. 780-11) and the implementing
regulations issued thereunder, in which
case the investment by the banking en-
tity and its affiliates in the covered
fund may not exceed the amount, num-
ber, or value of ownership interests of
the fund required under section 156G of
the Exchange Act and the imple-
menting regulations issued thereunder.

(iii) Aggregate limit. The aggregate
value of all ownership interests of the
banking entity and its affiliates in all
covered funds acquired or retained
under this section may not exceed 3
percent of the tier 1 capital of the
banking entity, as provided under para-
graph (c) of this section, and shall be
calculated as of the last day of each
calendar quarter.

(iv) Date of establishment. For pur-
poses of this section, the date of estab-
lishment of a covered fund shall be:

(A) In general. The date on which the
investment adviser or similar entity to
the covered fund begins making invest-
ments pursuant to the written invest-
ment strategy for the fund;

(B) Issuing entities of asset-backed se-
curities. In the case of an issuing entity
of asset-backed securities, the date on
which the assets are initially trans-
ferred into the issuing entity of asset-
backed securities.

(b) Rules of construction—(1) Attribu-
tion of ownership interests to a covered
banking entity. (i) For purposes of para-
graph (a)(2) of this section, the amount
and value of a banking entity’s per-
mitted investment in any single cov-
ered fund shall include any ownership
interest held under §44.12 directly by
the banking entity, including any affil-
iate of the banking entity.

(i1) Treatment of registered investment
companies, SEC-regulated business devel-
opment companies and foreign public
funds. For purposes of paragraph
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(b)(1)(@) of this section, a registered in-
vestment company, SEC-regulated
business development companies or
foreign public fund as described in
§44.10(c)(1) of this subpart will not be
considered to be an affiliate of the
banking entity so long as the banking
entity:

(A) Does not own, control, or hold
with the power to vote 25 percent or
more of the voting shares of the com-
pany or fund; and

(B) Provides investment advisory,
commodity trading advisory, adminis-
trative, and other services to the com-
pany or fund in compliance with the
limitations under applicable regula-
tion, order, or other authority.

(iii) Covered funds. For purposes of
paragraph (b)(1)(i) of this section, a
covered fund will not be considered to
be an affiliate of a banking entity so
long as the covered fund is held in com-
pliance with the requirements of this
subpart.

(iv) Treatment of employee and director
investments financed by the banking enti-
ty. For purposes of paragraph (b)(1)(i)
of this section, an investment by a di-
rector or employee of a banking entity
who acquires an ownership interest in
his or her personal capacity in a cov-
ered fund sponsored by the banking en-
tity will be attributed to the banking
entity if the banking entity, directly
or indirectly, extends financing for the
purpose of enabling the director or em-
ployee to acquire the ownership inter-
est in the fund and the financing is
used to acquire such ownership interest
in the covered fund.

(2) Calculation of permitted ownership
interests in a single covered fund. Except
as provided in paragraph (b)(3) or (4),
for purposes of determining whether an
investment in a single covered fund
complies with the restrictions on own-
ership interests wunder paragraphs
(a)(2)(A)(B) and (a)(2)(ii)(A) of this sec-
tion:

(i) The aggregate number of the out-
standing ownership interests held by
the banking entity shall be the total
number of ownership interests held
under this section by the banking enti-
ty in a covered fund divided by the
total number of ownership interests
held by all entities in that covered
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fund, as of the last day of each cal-
endar quarter (both measured without
regard to committed funds not yet
called for investment);

(ii) The aggregate value of the out-
standing ownership interests held by
the banking entity shall be the aggre-
gate fair market value of all invest-
ments in and capital contributions
made to the covered fund by the bank-
ing entity, divided by the value of all
investments in and capital contribu-
tions made to that covered fund by all
entities, as of the last day of each cal-
endar quarter (all measured without
regard to committed funds not yet
called for investment). If fair market
value cannot be determined, then the
value shall be the historical cost basis
of all investments in and contributions
made by the banking entity to the cov-
ered fund;

(iii) For purposes of the calculation
under paragraph (b)(2)(ii) of this sec-
tion, once a valuation methodology is
chosen, the banking entity must cal-
culate the value of its investment and
the investments of all others in the
covered fund in the same manner and
according to the same standards.

(3) Issuing entities of asset-backed secu-
rities. In the case of an ownership inter-
est in an issuing entity of asset-backed
securities, for purposes of determining
whether an investment in a single cov-
ered fund complies with the restric-
tions on ownership interests under
paragraphs (a)(2)1)(B) and (a)(2)(ii)(B)
of this section:

(i) For securitizations subject to the
requirements of section 15G of the Ex-
change Act (156 U.S.C. 780-11), the cal-
culations shall be made as of the date
and according to the valuation method-
ology applicable pursuant to the re-
quirements of section 15G of the Ex-
change Act (15 U.S.C. 780-11) and the
implementing regulations issued there-
under; or

(ii) For securitization transactions
completed prior to the compliance date
of such implementing regulations (or
as to which such implementing regula-
tions do not apply), the calculations
shall be made as of the date of estab-
lishment as defined in paragraph
(a)(2)(iv)(B) of this section or such ear-
lier date on which the transferred as-
sets have been valued for purposes of
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transfer to the covered fund, and there-
after only upon the date on which addi-
tional securities of the issuing entity
of asset-backed securities are priced
for purposes of the sales of ownership
interests to unaffiliated investors.

(iii) For securitization transactions
completed prior to the compliance date
of such implementing regulations (or
as to which such implementing regula-
tions do not apply), the aggregate
value of the outstanding ownership in-
terests in the covered fund shall be the
fair market value of the assets trans-
ferred to the issuing entity of the
securitization and any other assets
otherwise held by the issuing entity at
such time, determined in a manner
that is consistent with its determina-
tion of the fair market value of those
assets for financial statement pur-
poses.

(iv) For purposes of the calculation
under paragraph (b)(3)(iii) of this sec-
tion, the valuation methodology used
to calculate the fair market value of
the ownership interests must be the
same for both the ownership interests
held by a banking entity and the own-
ership interests held by all others in
the covered fund in the same manner
and according to the same standards.

(4) Multi-tier fund investments—()
Master-feeder fund investments. If the
principal investment strategy of a cov-
ered fund (the ‘‘feeder fund’) is to in-
vest substantially all of its assets in
another single covered fund (the ‘“‘mas-
ter fund’’), then for purposes of the in-
vestment limitations in paragraphs
(a)(2)(1)(B) and (a)(2)(ii) of this section,
the banking entity’s permitted invest-
ment in such funds shall be measured
only by reference to the value of the
master fund. The banking entity’s per-
mitted investment in the master fund
shall include any investment by the
banking entity in the master fund, as
well as the banking entity’s pro-rata
share of any ownership interest of the
master fund that is held through the
feeder fund; and

(ii) Fund-of-funds investments. If a
banking entity organizes and offers a
covered fund pursuant to §44.11 of this
subpart for the purpose of investing in
other covered funds (a ‘‘fund of funds’)
and that fund of funds itself invests in
another covered fund that the banking
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entity is permitted to own, then the
banking entity’s permitted investment
in that other fund shall include any in-
vestment by the banking entity in that
other fund, as well as the banking enti-
ty’s pro-rata share of any ownership in-
terest of the fund that is held through
the fund of funds. The investment of
the banking entity may not represent
more than 3 percent of the amount or
value of any single covered fund.

(c) Aggregate permitted investments in
all covered funds. (1) For purposes of
paragraph (a)(2)(iii) of this section, the
aggregate value of all ownership inter-
ests held by a banking entity shall be
the sum of all amounts paid or contrib-
uted by the banking entity in connec-
tion with acquiring or retaining an
ownership interest in covered funds
(together with any amounts paid by
the entity (or employee thereof) in
connection with obtaining a restricted
profit interest under §44 .10(d)(6)(ii) of
this subpart), on a historical cost basis.

(2) Calculation of tier 1 capital. For
purposes of paragraph (a)(2)(iii) of this
section:

(i) Entities that are required to hold
and report tier 1 capital. If a banking en-
tity is required to calculate and report
tier 1 capital, the banking entity’s tier
1 capital shall be equal to the amount
of tier 1 capital of the banking entity
as of the last day of the most recent
calendar quarter, as reported to its pri-
mary financial regulatory agency; and

(ii) If a banking entity is not re-
quired to calculate and report tier 1
capital, the banking entity’s tier 1 cap-
ital shall be determined to be equal to:

(A) In the case of a banking entity
that is controlled, directly or indi-
rectly, by a depository institution that
calculates and reports tier 1 capital, be
equal to the amount of tier 1 capital
reported by such controlling depository
institution in the manner described in
paragraph (c¢)(2)(i) of this section;

(B) In the case of a banking entity
that is not controlled, directly or indi-
rectly, by a depository institution that
calculates and reports tier 1 capital:

(I) Bank holding company subsidiaries.
If the banking entity is a subsidiary of
a bank holding company or company
that is treated as a bank holding com-
pany, be equal to the amount of tier 1
capital reported by the top-tier affil-
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iate of such covered banking entity
that calculates and reports tier 1 cap-
ital in the manner described in para-
graph (¢)(2)(i) of this section; and

(2) Other holding companies and any
subsidiary or affiliate thereof. If the
banking entity is not a subsidiary of a
bank holding company or a company
that is treated as a bank holding com-
pany, be equal to the total amount of
shareholders’ equity of the top-tier af-
filiate within such organization as of
the last day of the most recent cal-
endar quarter that has ended, as deter-
mined under applicable accounting
standards.

(iii) Treatment of foreign banking enti-
ties—(A) Foreign banking entities. Except
as provided in paragraph (¢)(2)(iii)(B) of
this section, with respect to a banking
entity that is not itself, and is not con-
trolled directly or indirectly by, a
banking entity that is located or orga-
nized under the laws of the United
States or of any State, the tier 1 cap-
ital of the banking entity shall be the
consolidated tier 1 capital of the entity
as calculated under applicable home
country standards.

(B) U.S. affiliates of foreign banking
entities. With respect to a banking enti-
ty that is located or organized under
the laws of the United States or of any
State and is controlled by a foreign
banking entity identified under para-
graph (c)(2)(iii)(A) of this section, the
banking entity’s tier 1 capital shall be
as calculated under paragraphs (¢)(2)(i)
or (ii) of this section.

(d) Capital treatment for a permitted in-
vestment in a covered fund. For purposes
of calculating compliance with the ap-
plicable regulatory capital require-
ments, a banking entity shall deduct
from the banking entity’s tier 1 capital
(as determined under paragraph (c)(2)
of this section) the greater of:

(1) The sum of all amounts paid or
contributed by the banking entity in
connection with acquiring or retaining
an ownership interest (together with
any amounts paid by the entity (or em-
ployee thereof) in connection with ob-
taining a restricted profit interest
under §44.10(d)(6)(ii) of subpart C), on a
historical cost basis, plus any earnings
received; and

(2) The fair market value of the
banking entity’s ownership interests in
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the covered fund as determined under
paragraph (b)(2)(ii) or (b)(3) of this sec-
tion (together with any amounts paid
by the entity (or employee thereof) in
connection with obtaining a restricted
profit interest under §44.10(d)(6)(ii) of
subpart C), if the banking entity ac-
counts for the profits (or losses) of the
fund investment in its financial state-
ments.

(e) Extension of time to divest an own-
ership interest. (1) Upon application by a
banking entity, the Board may extend
the period under paragraph (a)(2)(i) of
this section for up to 2 additional years
if the Board finds that an extension
would be consistent with safety and
soundness and not detrimental to the
public interest. An application for ex-
tension must:

(i) Be submitted to the Board at least
90 days prior to the expiration of the
applicable time period;

(ii) Provide the reasons for applica-
tion, including information that ad-
dresses the factors in paragraph (e)(2)
of this section; and

(iii) Explain the banking entity’s
plan for reducing the permitted invest-
ment in a covered fund through re-
demption, sale, dilution or other meth-
ods as required in paragraph (a)(2) of
this section.

(2) Factors governing Board determina-
tions. In reviewing any application
under paragraph (e)(1) of this section,
the Board may consider all the facts
and circumstances related to the per-
mitted investment in a covered fund,
including:

(i) Whether the investment would re-
sult, directly or indirectly, in a mate-
rial exposure by the banking entity to
high-risk assets or high-risk trading
strategies;

(ii) The contractual terms governing
the banking entity’s interest in the
covered fund;

(iii) The date on which the covered
fund is expected to have attracted suf-
ficient investments from investors un-
affiliated with the banking entity to
enable the banking entity to comply
with the limitations in paragraph
(a)(2)(1) of this section;

(iv) The total exposure of the covered
banking entity to the investment and
the risks that disposing of, or main-
taining, the investment in the covered
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fund may pose to the banking entity
and the financial stability of the
United States;

(v) The cost to the banking entity of
divesting or disposing of the invest-
ment within the applicable period;

(vi) Whether the investment or the
divestiture or conformance of the in-
vestment would involve or result in a
material conflict of interest between
the banking entity and unaffiliated
parties, including clients, customers or
counterparties to which it owes a duty;

(vi) The banking entity’s prior efforts
to reduce through redemption, sale, di-
lution, or other methods its ownership
interests in the covered fund, including
activities related to the marketing of
interests in such covered fund;

(viii) Market conditions; and

(ix) Any other factor that the Board
believes appropriate.

(8) Authority to impose restrictions on
activities or investment during any exten-
sion period. The Board may impose such
conditions on any extension approved
under paragraph (e)(1) of this section as
the Board determines are necessary or
appropriate to protect the safety and
soundness of the banking entity or the
financial stability of the United States,
address material conflicts of interest
or other unsound banking practices, or
otherwise further the purposes of sec-
tion 13 of the BHC Act and this part.

(4) Consultation. In the case of a
banking entity that is primarily regu-
lated by another Federal banking agen-
cy, the SEC, or the CFTC, the Board
will consult with such agency prior to
acting on an application by the bank-
ing entity for an extension under para-
graph (e)(1) of this section.

§44.13 Other permitted covered fund
activities and investments.

(a) Permitted risk-mitigating hedging
activities. (1) The prohibition contained
in §44.10(a) of this subpart does not
apply with respect to an ownership in-
terest in a covered fund acquired or re-
tained by a banking entity that is de-
signed to demonstrably reduce or oth-
erwise significantly mitigate the spe-
cific, identifiable risks to the banking
entity in connection with a compensa-
tion arrangement with an employee of
the banking entity or an affiliate
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